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To paraphrase Oliver Hardy, “Well, here’s another nice mess you’ve gotten  

everyone into!”   

 

To summarize, the Boulder Letter presented a well-reasoned legal analysis 

explaining why a registered investment company (”RIC”) would violate Section 18(i) of 

the Investment Company Act of 1940 (the “ICA”) by opting into a state control share 

statute (“CSS”).  To put it another way, the Boulder Letter was effectively a non-binding 

legal opinion concluding that a RIC, “by opting in to [a CSS], would be acting in a 

manner inconsistent with Section 18(i).”  That conclusion was “supported by the wording 

of, and purposes underlying, Section 18(i) specifically and the Investment Company Act 

generally.”  To be sure, the Boulder Letter was not a “no action” letter nor an exemptive 

order,1 both of which need to be requested typically contain an explanation for being 

issued and which can be withdrawn or modified if future circumstances merit it.   

   

However, when the staff “withdrew” the Boulder Letter via a Staff Statement 

issued on May 27, 2020 (the “Staff Statement”), it did not cite a single sentence in that 

letter that, upon further consideration, it had come to believe was incorrect.  Instead, its 

rationale for withdrawing it was “market developments since its issuance and recent 

feedback from affected market participants.”  That is simply a non sequitur.  If the staff 

truly came to believe that investors might benefit if a registered investment company 

(”RIC”) opted into a state control share statute (“CSS”), it should have proposed that it 

would consider issuing an exemptive order.   

 

A reader of the Staff Statement cannot tell whether the staff now believes the 

Boulder Letter’s reasoning or conclusion is or may be incorrect.  The only thing a reader 

knows for sure is that the staff, based upon “market developments” and “recent feedback 

 
1 A “no action” letter advises the recipient that a specified action is probably lawful and the staff will not 

recommend enforcement action to the Commission provided the recipient abides by the conditions, if any, 

set forth in the letter.  If the staff concludes that the requested action is probably unlawful but there is a 

good reason for allowing it, the requesting person must obtain an exemptive order.  The Staff Statement 

was novel because it effectively granted blanket “no action” relief to all RICs without a request for no 

action or exemptive relief and without affording the public an opportunity to comment on such a request.   
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from affected market participants,”2 promised not to recommend any enforcement action 

to the Commission if the board of a RIC elected in good faith to opt into a CSS.  Given 

the staff’s decision to withdraw the Boulder Letter without expressly repudiating its 

reasoning or conclusion, it is not surprising that private litigation has developed to fill the 

void left by the staff.   

 

Specifically, in Saba Capital CEF Opportunities 1, Ltd. et al. v. Nuveen Floating 

Rate Income Fund, et al., No. 1:21-cv-327 (S.D.N.Y.), the court is being asked to 

determine whether a bylaw that prohibits a shareholder of a RIC from voting any shares it 

acquires above one-tenth of all of the RIC’s voting power violates Section 18(i).3  Based 

upon the parties’ filings, it does not appear that there are any disputed facts that are 

relevant to the analysis.  Thus, barring a procedural impediment or a settlement, it 

appears likely that the court will make a decision fairly promptly.  

 

In the enclosed defendants’ brief in support of their motion to dismiss, they make 

two arguments on the merits which are addressed below.   

 

1. A prohibition on the ability of a holder of control shares to vote them does 

not violate Section 18(i).   

 

The defendants assert that there is a distinction between restricting voting rights 

of control shares (which they claim they have not done) and restricting the ability 

of a holder of control shares to vote them.  The Boulder Letter found this 

argument to be “without merit”  because “[t]he plain wording of Section 18(i), in 

conjunction with Sections 2(a)(36) and 2(a)(42)…clearly prohibits discrimination 

between or among both shares and shareholders.”  As noted above, the Staff 

Statement is silent about this argument. 

 

More importantly, as the Boulder Letter concluded, control shares are not voting 

shares because they do not presently entitle the holder to vote them for the 

election of directors.  Nevertheless, the defendants brazenly assert that “the stock 

acquired in a Control Share Acquisition always retains its status as a voting 

stock.”  We don’t know what to make of such an obviously untrue statement but 

in any event, there is no need to resolve the esoteric share vs. shareholder debate 

 
2 The only “market development” cited by the staff is “the number of listed closed-end funds has declined 

considerably since the issuance of the Boulder Letter, although it is unclear to what extent the 

unavailability of control share statutes under the Boulder Letter may have contributed to this trend.”  No 

examples of “recent feedback from affected market participants” are provided.  Significantly, the Staff 

Statement did not explain why either of these things would cause the Boulder Letter’s analysis to change.  

 
3 The bylaw in question reads substantially the same, and has the same effect, as a typical CSS. 
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in order to rule that control shares that cannot be voted by their holder are not 

voting shares and thus are issued in violation of Section 18(i).4  In short, “case 

closed.” 

 

The defendants also assert that a finding that a prohibition on voting control 

shares “cannot be squared with” other provisions and rules of the securities laws 

like Section 12(d)(1)(e)(iii)(aa) of the ICA that limit or delay a shareholder’s 

ability to vote its shares.5  The argument is specious because, as the Boulder 

Letter explained, Section 18(i) specifies that all stock issued by a RIC must be 

voting stock “[e]xcept… as otherwise required by law” and no law requires a RIC 

to issue non-voting stock.    

 

Lastly, the defendants cite several cases in which a court distinguished between 

the voting rights of shares and shareholders.  Only one such case, Neuberger 

Berman Real Estate Fund, Inc. v. Lola Brown Trust No. 1B, 342 F. Supp. 2d 

371(D. Md. 2004) involved an interpretation of a provision of the ICA, 

specifically Section 18(d).  As the Boulder Letter noted, “The [Neuberger 

Berman] court did not reach the issue of whether a [RIC] would violate Section 

18(i) of the Act by opting in to [a CSS].”  Thus, neither Neuberger Berman nor 

any of the other cases cited by the defendants is relevant. 

           

2. The Staff Statement represents an interpretation by the staff that Section 

18(i) does not prohibit a RIC from adopting a control share bylaw and that 

purported interpretation should be given great weight by the court.6   

 
4 The defendants make a half-hearted attempt to suggest that the definition of voting securities in Section 

2(a)(42) may not apply to voting shares as used in Section 18(i).  Notably, they offer no alternative 

definition of voting shares. 

 
5 Section 12(d)(1)(e)(iii)(aa) specifies a method of voting shares of a RIC in certain circumstances.  It does 

not, as a control share provision does, prohibit a shareholder from voting its shares. 

 
6 This is apparently a fallback argument since, prior to presenting it, the defendants assert (and the plaintiffs 

agree) that the meaning of Section 18(i) is unambiguous, in which case the court would not benefit from 

reviewing the Staff Statement.   

 

When a court reviews an agency’s interpretation of a statute it is charged with administering, the court will 

generally apply the two-step framework outlined by the Supreme Court in Chevron U.S.A., Inc. v. Natural 

Resources Defense Council, 467 U.S. 837, 842-43 (1984).  First, the court will examine “whether Congress 

has directly spoken to the precise question at issue.” If so, “that is the end of the matter” and courts must 

enforce the “unambiguously expressed intent of Congress.”  In the case of statutory silence or ambiguity, 

however, step two requires courts to defer to a reasonable agency interpretation of the statutory text, even if 

the court would have otherwise reached a contrary conclusion. 

 

For the reasons provided in the Boulder Letter, Section 18(i) unambiguously prohibits a RIC from opting 

into a CSS or adopting an equivalent bylaw.  And nothing in the Staff Statement provides a reason for 

giving the Boulder letter less weight than it had before May 27, 2020.  To put it bluntly, the Staff Statement 
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As noted above, the Staff Statement is silent about the Boulder Letter’s 

conclusion that a RIC “by opting in to [a CSS], would be acting in a manner 

inconsistent with Section 18(i).”  It is misleading for the defendants to assert 

otherwise but understandable given the staff’s failure to make its position clear 

(and the lack of any legitimate basis for challenging the Boulder Letter’s 

analysis).  In sum, given the lack of interpretive guidance in the Staff Statement, 

it, unlike the Boulder Letter’s thorough legal analysis, has no persuasive value at 

all.  

 

*** 

 

Notably, the Neuberger Berman court, in an caustic footnote, chastised the SEC 

for its decision to remain a bystander in that case:   

 

It also bears mention that, despite vigorous lobbying by counsel for all 

parties to this case, the SEC has stood by calmly on the sidelines 

throughout this dispute. Indeed, the SEC declined an offer communicated 

to it directly by the court to file an amicus brief in this case, which the 

parties describe repeatedly as a case of first impression in the closed-end 

fund industry….In light of its overarching regulatory role in protecting 

shareholders, it would be curious for the SEC to maintain its inactivity if it 

thought violations of federal securities laws were manifest.  

 

By failing to provide its views to the Neuberger Berman court, the 

Commission’s credibility as an engaged and impartial interpreter of a statute it is 

assigned to enforce was impaired.  The withdrawal of the Boulder Letter without 

addressing the “elephant in the room” question of whether opting into a CSS or 

adopting an equivalent bylaw violates Section 18(i) has also undermined its 

reputation of impartiality.7  Much as the defendants, like the Wizard of Oz,  

would like the court to “pay no attention” to the Boulder Letter, we do not 

foresee the Saba Capital court disagreeing with its analysis or its conclusion that 

a control share that cannot be presently voted by its holder is not a voting share.   

 

The Commission has an opportunity to enhance its stature by telling the Saba 

Capital court in an amicus brief or otherwise whether or not it thinks the Boulder 

Letter is correct.  As the song goes, “and when you get the chance to sit it out or 

dance, I hope you dance.” 

 

 

 

does not provide a reason to put the well-reasoned Boulder Letter genie back in the bottle. 

 
7 The Staff Statement received plaudits from the industry’s main lobbyist and unsurprisingly triggered an 

avalanche of RICs opting into a CSS or adopting an equivalent bylaw. 










































































